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Court of Appeals of the District of Columbia 


No. 4617. 


Joseph P. Roberts, Plaintiff in Erijor, 

vs. ! 

Ixtekxatioxal Baxk, a Corporation. 


1 Municipal Court of the District of Columbia. 

j 

No. 141,127. i 

Interxatioxal Bank, a Corporation, Plaintiff, 

vs. I 

I 

Magdalena E. Gale, Joseph P. Roberts, Defendants. 

United States of America, i 

District of CoUimhia, ss: I 

Be it remembered tliat in the i\runicipal Court of the 
District of ('oluml)ia, at the City of Wasliington, in said 
District, at tlii! tinu's hereinafter mentioned, jtlie following; 
papers were tiled and proceedings had, in the above-entitled 
cause, to wit: 

I 

2 Affidavit of Merit. i 

I 

In the Municipal Court of the District of jColumbia. 

No. —. I 

j 

International Bank, a Corjioration, Southern Building, 

Plaintiff, j 

vs. j 

M.A.GDALENA E. Gale, 1628 K St. N. "W. ; .Joseph P. Roberts, 

32.36 E St. N. E., Defendants.! 

i 

! 

District of Columbia, ss: j 

I 

Thomas B. Lawler, being first duly sworn oh oath de]ioses 
and says that he is the Treasurer of the Interhational Bank, 

■ i 

l—mia i 


JOSEl-ll 1>. IIOUKIITS VS. lXTEnX.VTION*.\L B.\XK. 


a corporation, plaintiff in the above-entitled cause: that he 
lias personal knowledge of the facts herein set-forth; that 
the plaintiff has a uood and just cause of action a.yainst the 
defendant- .Maiiilaicna H. (Jale and Joseph P. Koberts for 
that, heretofore, to-wit on the MOth day of October, 1923 the 
defendant Mairda.lena 10. Gale by h(‘r two promissory notes, 
each in the sum of $!,')()().()() promised to jiay to the order of 
the defendant Joseph P. KolimJs the total sum of $3,000.00 
with interest at the rate of seven ])er centum per annum un¬ 
til paid, said jirincijial and inti'rest on each note payable in 
monthlv installments of $3)0.00 on the 1st dav of each and 
every month until paid, each installment when so ])aid to 
be applied, first, to the {layment of the interest on the 
amount of ])rinci])al remaining- unjiaid and the balance 
thereof credited to tlu‘ principal: that thereafter the said 
• lefendant Josejih P. Poberts indorsed the said notes in 
lilank; that thmaaifter for value received and before ma¬ 
turity and without notice of any defects, the plaintiff be¬ 
came, and now is, tlu' owner and holder of the said 
3 notes: that tlieri* is a balance of $1,32().()3 left on each 
of the said notes as a])pears more fully in the partic- 
nlai’s of di'inand aniie.ved lim-eto and jirayed to be rcaul and 
considered as a jaiii !i<Teof: tliat no payments Iiavc* lu'on 
made on tlic said notes since .\uiinst S. 1924: that theri'after 
<.n the 1st (iav of (tetober. li»2() and on the 1st dav of Xovem- 
])(>!•, 1!)2() the said‘note's were duly ])resented for j^ayment 
of t!u‘ montlily installments which were due on .said ()cto])er 
1, 192(5 and Xovember 1, 192(5, resj)ectively, and were dis¬ 
honored, whereof llie indorser, the sjiid Joseph P. Roberts, 
had notie-*', l>ut the said defendants did not, nor did either of 
them ])ay the same althouii'li repeated demands have been 
made for the same. 

Wherefore' the allia.nt says there is justly due and owinj^ 
to the idaintitf from the defendants and each of them the 
sum of $120 with iinterest at the rate of seven per centum 
per annum on $(50.00 from October 1, lf)2G and on $(50.00 
h’om Xovember 1. 1!>2(5. besides costs of this suit, exclusive 
of all set-offs and just .wounds of defense. 

THOMAS B. LAWLER. 
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Subscribed and sworn to before me Ibis l5tli day of No¬ 
vember, A. D. 1926. ' 

[seal.] JOHN R. WALLER, 

Notarij hthlir, D. C. 

j 

4 (2) Particiilar.'i of Demand. I 

j 

In the Municipal Court of tlie District of Columbia. 

j 

No. —. I 


IxTERX.vTioxAL Baxk, a Corporation, Southern Building, 

Plaintiff, i 


vs. 


Magdalexa E. Gale, Joseph P. Roberts, iDefendants. 

Magdalena E. Gale, Joseph P. Roberts to International 

Bank, Dr. ; 


To note as follows: 
.$1,500.00. 


i i 


Washington, D. C., Oct. 30, 1923. 


For Value Reeeived I promise to pay to| the order of 
Joseph P. Roberts, the sum of Fifteen hundred ($1,500.00) 
Dollars, with interest until i)ai(l at the rate of 7 per centum 
per annum. Said principal and interest payai>le in monthly 
installments of Thirty Dollars (with the priyilege of mak¬ 
ing larger ])ayments in any amount), on the first day of each 
and every month after date, until paid: each installment 
when so ])aid to be api>lied, first, to the ))ayment of the in¬ 
terest on the amount of ])rincipal rem,-lining unpaid, and the 
balance thereof credited to the jirincijial. i 


M.\(}DALEN.\ E. G.\LE.'’ 


Reverse Side: 

“Joseph P. Roberts. 


? J 


((Si'cond note identical with this one.)) 
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Pleading’ amended to insert name of Craddock endorser, 
with payments credited on each note as follows: 


Date. 

To int. 

To princ. 

Bal. prill. 

1923, Dec. 1, . 

. $8.7.) 

$21.2.3 

$1,478.75 

1924, Jan. 7 . 

. 8.G3 

21.37 

1,437.38 

Feb. 27. 

. 8..')0 

21.30 

1,433.88 

Ai)r. 23 

. 8..38 

21.G2 

1.414.2G 

Api'. 23 

. 8.38 

21.G2 

1,392.G4 

.Mav 20. 

. 8.13 

21.87 

1,370.77 

Jul. 22. 

. 8.00 

22.00 

1,:148.77 

Aug. 8. 

. .i. 7.8G 

22.14 

1.32G.G3 


* * * * 

* 

* 

Pavinents for Oct. 1 and Xov. 1,192G. . . . 


. $120.00 

To intei’cst on 

$(i0 from Oct. 1. 192G. , . . 



To interest on 

$G0 from Xov. 1. 1!»2G. . . . 




Total . . 

DOrtJLAS, ()P,K.\K c'c DortJLAS. 

Altitriififs for Plaiiififj, 

') (.■>) Atfidarit of use of .loscith P.Uoli(-rts. 

Filed December IG, Ib'Jf). 

In the i\Innici])al Court of tlie District of Columbia. 

Xo. 141.127. 


Txterxatioxal Baxk. a Corporation, Plaintitf, 

vs. 


.Magdki.exa F. (iale. .JosKi'H P. KoBERTs. Defendants. 


District op Columbia, 

.Tose])h P. Koberts, being first duly sworn according to 
law, on oath de)>oses and says that he is one of the defend¬ 
ants herein and has personal knowledge of the facts herein 
stated and he denies that he is indebted to the plaintitf 
in the sum of One Hundred Twenty ($120) Dollars, or any 
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O 


otlier amount what.'^oovi r, as in the affidavit of merit and 
particulars of demand hei’eiu claimed. This defendant de¬ 
nies that the plaintilT hercnn received the .said notes for 
value and before maturity and \vithout notice of any de¬ 
fects and on the contrary avers that the plaintiff at all 
limes knew and now knows that the said notes were not 
based u])on a valid consideration. i 

This (lefendanl further savs that the notes referred to 
in the affidavit of merit and bill of })artiyulars were ,j?iven 
in coiuu'ction with and wert> a })ai't of a certain deed of trust 
<;iven bv .Maedalena E. dale on or abouti the 30th dav of 
October, 102M: that c(“i1ain leal estate wais then and there 
conveyed by the said Man'dalena E. Gale toicertain trustees, 
to s(“cure the juiymeiit of said notes; that amonjr other 
thinii's the deed of trust, which was executed by the maker 
of .said notes in connection with the said transaction, pro¬ 
vided that in case anv one monthiv installment was not 
])rom))tly ])aid in accordance with the terms of the said 
deed of trust and the notes, forming: a part of the said 
transaction, the hohh'r of the said notes shiould take imme¬ 
diate steps to eid'orc(“ the said security; that the 
(! l)lainliff herein has at all times known of the said 
provisions of the said deed of trust! and knew that 
the notes in (piestion wc‘re subject to the })rovisions of the 
said deed of trust ; that on oi- about the Hthidav of AueTlst, 
1!)24, tin* maker of tin* said not(‘s and deed of ti'ust, discon- 
liniH'd making- the said payments, whereupon it became 
and was the dulv of the holder of said notes secured bv the 
said deed of trust, to take prompt action'; to enforce the 
security then and there s>iven. which duty! was then and 
there well known to the plaintiff herein; ye;t, nevertheless, 
the ))laintiff hei'ein, notwitl'islandinf*- its duty jn the premises 
and knowiuj*- all the facts in the ])remises, failed and neg¬ 
lected to take any steps whatever to foreclose the securitv 
which it then and there possessed, not only for its own 
benefit but also lor the benefit of this defendant, he relvinw 
u])on the said .s(*curily, having theretofore 'endorsed said 
not<'s as an accommodation endoi-ser; that the plaintiff 
now knows and at all times heretofore knew that the de¬ 
fendant was an accommodation endorser on said notes; that 
})romptly ;ifter the 8th day of August, 1924, when the 


2-^617a 
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monthly payments called for in the .'<aid notes and deed of 
trust were not made, it became and was tlie duty of the 
holder of the said notes, to-wit, the plaintiff herein, to notify 
this defendant of said default, in order that he might take 
appropriate ste])s with a view to protecting himself hy 
foreclosure, if necessary, u])on sai<l security, which security 
was then and there ample to protect all the payments called 
for under the said notes and dei‘d of trust: that no notici' 
was given whatsoev(‘r to this defendant hy the plaintilf or 
any om* (dse, of the'defanlt n!ider the said deed of trust, 
until on or about tin* .‘h'd dav of June, 1!)2(), nearlv two vea.rs 
after default in said payments: that by reason of the failun' 
of the ])laintitf herein to notify this defendant of the peidodi- 
cal default in the i>ayment of said installnnuits. each month 
after tin* 8th dav of August. the si*curitv which at the 

tini(‘ of said defaults (‘xisl(‘d foi* tla^ Ixaiolit of this defend¬ 
ant, as afor(‘said, was whollv lost and destrovcnl and 

• • 

7 tin’s d(‘f(‘ndant! has t h(‘i*(*for(‘ l)(*en wholly d(‘])i*ived of 
the valn(‘ and use* of tiu* sam(‘: that at all times the 
seenrity in (|n(‘stion was ami)h‘ and siifliiMcmt to eover adl 
amounts dnt‘ nndrn* tin/ said not(‘s: that hy rixison of the 
])remises and tin* ne.u’li.u'(‘n(*(* of the plaintiff in allowim^ the 
said si*(*in'ity to hi* I(>st and d(‘st !•oy(‘d, and its failure to 
Jiotily this d(*ti‘ndant of tin* said defaults within a I'eason- 
ahle tinu* aft(*r tin* said d(*faults, this d<*f(*ndant h(*eame r(*- 
liev(*d and diseha]*ir(‘d f]*om any furtln*r ohlii^ation to the 
plaintiff as an (‘ndo]*s(*r on said iiotes. 


Wherefore, this defendant prays that the suit as a.u*aiust 
liim herein, h(* dismiss(‘d and that In* he dis(*hari»*od here- 
trom with his eosts h(*rein incui’red. 

JOHN P. KOHKKTS. 

GODh^RKY L. MT^NTKR, 

Aff (n')trjf Jf/srpJi P. Hohf'ris 

Suhscrih(‘d and swoi-n to before me this l.’Uh day of De¬ 
cember, 19*26. 


DKOKDE A. WATSOX, 

Xofarif Piil/lic. D. C. 
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(4) Findings. \ 

j 

Februiu y 24, 1927. I 

j 

Trial Fiiuliiii;- for Plaint iff for $120.00; intorcjtst on $60.00 
from Xovomber 1, 1926 and intc're.st on $60.00 iVom Decem- 
bor 1, 192(5. aiiainst dosopli P. Koborts (.Minutes 21, page 
433). ■ I 

8 (5) MoHdV for a Neir Trml \ 

I 

Filed Man-h 1, 1927. | 

i 

In the Municipal Coind of the l)i.stri( t of Collumbia 

i 

Xo. 141,127. 

IxTEK.N’ATioNAi. Baxk, a Corporation, Plaintiff, 

j 

VS. I 

i 

i 

Magdalkxa E. (lAi.K, Jo.sKiMi P. KoBKitTs, Defendants. 

Comes now dosei)li P. Kobeids bv his attoiinev and re- 
speetfnlly moves the Court to grant a new trial herein and 

for cause savs as follows: ! 

• ! 

(1) That the Coui1 erred in the exclusion of certain evi¬ 
dence offer<‘d by the defendant. I 

(2) That tlie ('ourt ern'd in admitting certain evidence 
offered by the ])laintiff and obj(*eted to by thh defendant. 

(3) On account of newly discovered evidence material 

to the issues hennu raised. ■ 

(4) For other reasons e.\'])ected to be urged|at the hear¬ 
ing hereof. I 

GODFREY L. l^IFXiTER, 

AttoDicg for D<'feiida)if .Joseph F. Roberts. 

j 

E. J. Campbell, Esq., i 

Southern Building: i 

Ph'ase take notice that the afoi-egoing motion has been 

. s. I 

calendared foi‘ hearing on I nesday March 8thi, 1927, at 10 
o’clock A. M. i 

GODFREY L. .MUXjTER, 

Attorney for Defendant Joseph R. Roberts. 
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9 Filed Apr. id, 1927. .Municipal Court, District of 

('olumbia. 

UxiTED States ok America, .v.s-: 

The Pr(*si(l(‘ut of the I uited Stalt's to the lloiiorahlt* Mary 

0’Tool(‘, Ju(l,”-c of the .Municipal Court of tin* District of 

Columhia. (ireetiuir: 

B(‘caus(* in the iri'coi'd and procecdiiins. as also in the 
r<‘uditiou of tin* judyuiciil of a pica which is in the said 
.Munici])ai Court, hefort* you, between lutiu'uatioual Dank, 
a ('or])oraliou, plaiiitilT. and Ma.udaleiia H. Cah* and Josejih 
D. Roberts, (h'feudauts. Xo. 141.127, a manifest error hath 
ha])p(“Ued. to tin* ureat daiuaye of tin* said defendant .Joseph 
P. Roberts, as l)y his complaint a)>|H‘ars. We Ix'inu- williu.ir 
that (M'ror, if any hath been, shouhl l>e duly coi-rected. and 
full and s])eedy justict* done to tin* parties aforesaid in 
this l)ehalf, do command you. if judtiunmt lie therein uiveii, 
that tlum. under yonr seal, distinctly and o|)enly. you send 
the record and proceedinus aforesaid, with all thinys con- 
ct'rmny tin* same, to the ('oiirt of .\ppeals of the District 
of Columhia, toyethei' with this writ, so that you have the 
same in tlu> said CouiM of .Ajijieals. at Washiiiytou, within 
20 days ti’om the settliny ol the hill of exceptions, or within 
such additional time after the expiration of the 2<) days as 
the court helow or a judye thereof for suflicimit caus(‘ shall 
allow; that tin* r(“(ford and pi'oec'*diiiys aforc'said heiiiy in¬ 
spected. th(‘ saiil Court of .Apjieals may cause further to lie 
done thenuu to coi:rect that ei-ror. what of )-iyht and accord- 
iny to the laws and customs of the Cuited States shoidd he 
done. 

A\itm‘ssth»‘ 1 loporahle (leoi-yi* F. .Martin. Child'dust ice of 
the .said Court of Appeals, the Cth day of April, in the year 
ot our Ijord oik* thou.''aud niiu* hundred and tw(*ntv-seven. 

[Seal Court ot .Appeals. District of Columhia.1 

11 FA'RA' W. ITODCFS, 

, ('h'li: of the ('ourf of .1 ppcals 

ol fin- District of Cohnnhia. 

Allowed by 

JOSIAH A. A’AX ORSDFL, 

Associate Justice of the ('ourt of 

Appeals of the District of Columhia. 
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[Endorsed:] Filed Ai^r. G, 1927. Municipal Court, Dis¬ 
trict of Columbia. I 


10 


(6) Judgmeut of March 22, 1927; 


Defendant’s motion for a new trial overruled and .iudj?- 
ment on the finding- entered for ])laintitt' foil $120.00; in¬ 
terest on $()().()() from Novemln*!- 1, 192(5 and intei'est on 
$6().0() from December 1, lf)2(). Supersedeas j)ond fixed at 
$250.00 against .losepli P. Roberts (Minutes 21, page 453). 


* 




(8) BUI of Exceptions. 

Filed June 1(5, 1927. 

Sul)nntted to (Jeorge C. Ankna for Jndge O'Toole Mav 
31, 1927. 

0. C. A. 

In the .Munici])al (’ourt of the District of Columbia 

Xo. 141,127. 

Inteijnational Bank, a Corporation, PjlaintitiP, 

vs. 

Macdai.k.va H. (Iai.i;, Joskcu P. Roi5ki:ts, Defendants. 

I 

Be it rememliered that on the lOth day of January, 1926 
the above entitled cause cann* on for trial in tjie Municipal 
Court of the District of Colunilna l)efore Honorable iMarv 
O’Toole, on- of the Justices of the said Coitij-t, to try the 
issues joined lujween the plaintiff and thg defendant; 
Present on behalf of the plaintiff, Edmund J3. Campbell, 
Es(p, on behalf of the defendant Joseph P. Roberts, (lod- 
frey L. .Munt(‘r, Es(|. The defendant .Magdalena E. Gale 
was never served with process in this cause and did not ap¬ 
pear. I 

Whereupon the plaintiff to maintain the issues on its 
part joined, called as its first witness the defendant Joseph 
P. Roberts, who testified that his name ai)penred on two 
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certain notes wliicli were then a’.nl there shown to him; 
he admitted that he endorsed the said notes. 


The plaintiff then called as its next witness John 
11 R. Waller, who testified in substance as follows: 


That he is president of the j)laintifT bank, a stock 
holder of the corporation and its active manai>:er and has 
been so for many years last past and has been holding the 
said ])ositions during the entire time that the plaintiff has 
had the notes in suit in his j)Ossession; that the bank eame 
in possession of .said notes in the summer of 19*24 and re¬ 
ceived them from one W. B. Westlake: that when the bank 
becnme owner of the said notes the monthly ])aynients wei*e 
not in arrears and the only indorsement on the notes were 
those of Jo.seph P. Kolxn-ts. which was preceded by the in- 
dor.sement of George L. (.'raddock, both now appearing on 
the notes: that Westlake did not sign the notes in trans¬ 
ferring them to the bank l)ecause his indorsement was con- 
sidered worthles.s at that time: that the bank has no records. 


ledgers, or accounts of anv kind showing how much monev 
they ])aid to Westlake for the .“^aid notes or what the actual 
consideration w;is in coniu'ctioii with its ;ic<iuisition of the 
said notes fr<>m ;Westlake: that it received the said notes 
rrom Westlake on account of an oI)ligation of a))i)ro>:i- 
mately Twelve ddiousand ($12,0()()) Dollars of the Haines 
.Motor (’ompany cvidtniccd by twelve (12) notes now held 

I)v the said bank and exhibited i)v tin* witness in Court: 

» • 

AVestlake’s nameidoes not appc'ar on the said notes of the 
Haines Motor ('ompany and when the bank received the 
saitl Roberts notes from Westlake the indorsement of the 
Haines Motor Company was also considered worthless at 
that time: that since the bank ac<|uired the said notes only 
three payments have bemi made on account thereof: that 
the bank did not protest tin* said note's l)etween the summer 
of 1924 until October 1, 192(), nor have the trustees under 
the deed of trusti evei* been directed by the bank to fore¬ 
close: that the bank knew when it ac<iuired the said notes 

that thev were secured bv a deed of trust on real estate 

• • 

situated in the District of Columbia: that he never actually 
saw the deeds of trusts but knew that they existed. 
12 On ci'oss-e.xamination the said John K. Waller 

further testified that he has been a notary public in 
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and for the District of rolunihia for many y^rs last past 
and was a notary public durini!; the entire time that the 
bank was iii possession of the said Roberts potes; that on 
October 1 and November 1, 192(5, he as notary public, pro¬ 
tested tlie said notes; that he also acted as potary public 
in taking the acknowledgement of Thomas Bi. Lawler, the 
ti'easurer of the bank, in the affidavit of merit. 

The plaintiff then rested its case and offered in evidence 
the said installment notes, witli notice of prdtest attached 
to each one. To this offer the defendant Roberts objected 
and moved for a finding in his favor on thei ground that 
the said protest was invalid and was not l)inding as to him. 
This motion the Court overruled, allowing t)ie defendant 
Roberts an e.xception, and received the said notes with 
notice of protest in evidence. The defendant jRoberts also 
moved the ('ourt to strike out tlie affidavit ofimerit on the 
ground lliat the same was not properly e.xecuted and was 
of no legal effect in law. I’liis motion the court also ovei’- 
ruled and allowed the defendant Rol)erls an e.xception. 

The defendant Rol)erts further ol)jected to t)ie admission 
of the said notes in evidence on the grounds of fatal vari¬ 
ance, the notes t)eing offered in evidence not l)eing the notes 
set out in |)articulars of demand. The notes, set. forth in 
the pai'ticulars of demand do not bear tin? indorsement of 
(,^raddock, wliert'as the notes offered in evidence are en¬ 
dorsed l)y (lOorge L. Craddock ovei’ the indorsement of the 
defendant Roberts. This motion the Court overruled attd 
allowed the plaintiff to insei'l the* nann* of (Jeoirge L. (’rad- 
dock in the particulars of demand over the narne of Joseph 
P. Robeits. To this the defendant Rol)erts objected and 
the Court allowed him his (;.\ce))tion. i 

I 

The (lereiidaiit Roberts then to maintain the issues on 
liis part took the stand on his own liehalf and testified as 
follows: That lie received tlie said notes froiil Ala.ii^dalena 
E. Gale on or about Octol)er 1923 in connection witli tlie 
sale by him to the said Mci,L^\hileun E. Gale of two 
13 pieces of real estate situated in the District of Co¬ 
lumbia. The notes I’epresented deferred i^iirchase 
money and were secured by deed of trust duly recorded 
among the Land Records of the District of Columbia on 
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November 1, The oiiuina! deeds ot trust were ol- 

fered and received in evidence: that he does not know 
where the said Mai::dalena K. (Jale resides at the ])resent 
time aiid has no knowledi^’C of her wlnu'eahonts and has en¬ 
deavored to lociiite her hut without su(‘('t‘ss: tliat he has re¬ 
sided at premises ‘‘K'” Stre(‘t, Soutlieast, continuously 
since and that he was s(*rv(*d witli |) 1 *<)(h*ss in this eause 
at the sai.s* address and that Ins name appears in the tele- 
phoiU‘ l)Ook and in tlie I'ity directoi'v; that in December, 1^2*5 
he sold and disc()unt(‘d the said notes to one AV. B. West- 
lake and end()rs(‘d tluMii in blank: that h(‘ r(‘c*eived nioiu'V 
for said notes from said W(‘stlak(‘ hut /roi*s not numaiihei* 
the said amount but there was a dis(*ount iriven. possibly 
twenty-live percent but as to that he is not (*ertaiii: that at 
tlie time he sold the sai<l notes to said Westlalo* tlu* lattm* 
r(M|uii*ed the indors(*nu‘nl of (reo]*e(* L. (h*addoek: that tlu‘ 
saitl Craddock (‘n<lors(*d tlu‘ said iioU‘s ou tlu* back th(‘rc‘or 
and thenmpon witn(‘ss si,u-m*d his iianu* uiuhu* that ot* Crad¬ 
dock and turne<l th(‘ notes over to Westlake: that sin(*e 
I)(‘cember until ()etob(‘r 2, 1!)2() lu^ heard nothin.u* fur¬ 

ther about the said iiotc‘s. ()ii that dav lu‘ r(‘e(MV(*d in the 
mail a copy of the notice* of protest the oriirinal of whieh 
was re(*eived in .evidence. Ib* also r(*eeived notice of ])ro- 
test on XoV(*mber 2, 1!>2(), that no dmnand was at anv lime 
made uj)oii him i)rior to Oetobm* 2, l!)2b for paym(‘nt in emi- 
n(*(*tion with the* said notes. IK* was nev(‘r notified that 
]:rior to ()(*tober 1. no paynu‘nts had l)(*en made for 

practi(*ally two yi‘ars on said notc*s by tlu* makcu* th(*i‘eol*: 
that wh(*n tlu* not(‘s W(‘r(* ;L 4 *iv(‘ii to this witness and wlu*n lu* 
sold tlu*m to Westlake* and in tlu* summer of tlu* secu¬ 

rity behind tin* said not(*s was sn!lici(*nl to i)ay said not(‘s in 
tull: tliat the noti‘s in suit were s(*(‘ond trust notes and 
second to only oiu* i)rior lie*n: that in tlu* sprin.u* of 
Kf 192f) tlu* re*al (*stati* s(*curim;' tlu.* said se(*ond trust 
not(*s was sold nn(i(*r the lirst trust and was pur¬ 
chased by tlu* hold(*i* of tlu* first ti’iist jiotes at a nominal 
price: that th(*r(;for(* tlu* whole* security behinel the sece>nel 
trust ne)te was wii)e*el e)Ut anel le)st: that hael he kne)wn that 
tlio sece)nel trust ne)tes we*re in ele*fault and any claim was to 
bo made ait'ainsl liim, lie we)ulel ha\’e pre)tecteHl himself l)v 
buying in the i)rpperty at the sale under the) first trust. 
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Thereupon both parties aiuiouiieed the testimony closed 
and the above was the substance of all the testimony. 

Whereupon the def^/edant moved the C’ouri for a tindinj*' 
for defendant of not liable, both on the law laud the facts 
of the case, which motion was overruled an<l an exception 
noted. i 

lie it remembered that eacli of the separatie and several 
exce])tions taken I)y the defendant as hereinbcfoiH' set foi'th 
was so taken I)efore the case was snlnnilted, and each then 
andtlierc entered n|)on the niinntes of the .Insitice pr(‘sidini>: 
at tlie trial, and counsel fer (h'feiidant prays't!ie (’ourt to 
sij>n and seal his Bill of Kxcc’ptions now for llien, and the 

same is done this 14th dav of .Jnne. 

■ ! 

MABY O'TOOiIe. (;-14-27. 

i 

We a.eree to the forecfoinii' Bill of Bxce])tioiis. 

BDMUXI) D. C’AiMPBELL, ! 

AftonK’u for Planif'tff. 


Edmund D. Campbell, Es(p 

Southern Building: i 

Please take* notice that tin* bill of (“Xce])tions filed in the 
abovi> entitled cause will be submitted to .ludce O'Toole of 
tlu' .Municipal Coni’t of the District of (’olnmbia on Tues¬ 
day, :\Iay ;n, 1927 , at 10 o’clock A. M. | 

CODFBPV L. MUXTFB, 
Attonutfi for Dcfcii/laiit .fosoph I\. Uolu rts. 

Cojiy of the aforej>'oinij: notice i-eceived this':2nd day of 
-May, 1927. i 

EDMUXl) D. CAMPBIeLL, 

AtloriK’n for\Plaiiififf. 
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(9) Asshipmcvf of Errors. 
Filed May 4, 1927. 


Ill the Mmiieipal (’onrt of the District of Columbia. 

Xo. 141,127. 

I.XTEi:x.\Tiox.\u B.\xk. a Corporation, PlaintitT, 

vs. 

Magd.m.kxa K. (ialk. Joseph P. Roberts. Defendants. 

(’omes now the defendant, Joseph P. Roberts, ami assigns 
for review on appeal, erroi- committed by the ti'ial .judge as 
iV)Ilow.s: 

(1) 'rile f’onrt erred in holding that the notice of protest 
was valid ami of leyal snfliciencv. 

(2) 'file Court erivd in holding that the affidavit of merit 
was valid and of legal sufficiency. 

(li) 'rile ('onrt erred in holding that in view of the tiro- 
visions of th(‘ deed of trust and facts in the case, the de- 
tVndant was not dischargi'd (‘iitirelv from further liabilitv 
on said notes. 

(4) 'rin* ('onrt erred in holding that in view of the jiro- 
visions of the deed of trust and facts in tlie case, the de¬ 
fendant Roberts was not discharged from liability, at least 
pro tanto. 

GODFRFV L. .MrX'l'PiR, 

Aifonioji for I)('fioif/a)il. .foscpji P. Rohorfs. 

1 consent to tlu* foregoing Assignment of Frrors. 

('opy ri'ceived this .'Ird dav of Mav. 1927. 

DOI'CI.AS, ()BFAR '& DOIXILAS, 

AffoioH’ifs for Pla'mfiff. 
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(10) Defiiffiiation of Record. 
Filed May 4, 1927. 


No. 141,127. 

! 

International Bank, a Corporation, Pljaiiiliif, 

vs. I 

! 

iMAGDALENA E. (lALE, JoSEI'H [*. BoBERTS, DeteiulailtS. 

i 

j 

Tlie Clerk will please include the following’ in the record 
to l)e certified to the Court of Ai)peals: | 

(1) The Affidavit of Merit. I 

(2) The Particulars of Demand. i 

(.■)) The Affiravit of Defenst* of Joseph P. Boherts. 

(4) Finding of Fact of February 24, lt)27. ! 

(5) Motion for New Trial. i 

(6) Judgment of March 22, 1927. ! 

(7) M'rit of Error. 1 

(<S) Bill Exceptions. i 

(9) Assignment of Errors. ! 

(10) This Designation of Record. 

(11) Docket entries. 

CODFREV L. MUNTER, 
.Itfonicji for f)rf('iidaiif. Jost'pJi Rohcris. 

I 

I consent to the foregoing Designation of Record. 

(V)))y received this Ji’d dav of .Mav. 1927. 

DOUCLAS, OBEAR & DOUGLAS, 

Affonte//.'^ for Plaint iff. 






If. 
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1926. 
Xov. IS. 

Xov. IS. 
Dec. 2. 
Dec. 1(). 
Dec. 16. 

1927. 
Jail. 6. 

Fel). 24. 

•Mar. 1. 

.Mar. S. 
•Mar. 15. 


-Mar. 22. 


[Mar. 22, 
as of 
1-10-26. 


( 11 ) Dock of EII t ries. 


Costs. 

^-'''-\ 

rrcfs. ivrfs. 


Summons and (jopy (2) Issued, Re- 

turnahle 12-2-10 .M.50 

Returned summoned 11-MO. s(>rved 
as to Joseph P. RoI)erts, 12-MO. not 
round as to .Magdalena F. dale. 
Aflidavit and Bill of Particulars 
filed. 

Continued to Dec. 16-10 A. .M. bv 

Deft.. . . 

('ontinued to Jan. 6. Iit27. 10 A. M. 

Deft.. 

Affidavit of Defense of .Ios(‘])h P. 
Roberts filed. 



Continued to Jan. 10-10 .\. .M. by 

Deft. 

Triab tiiulinir for Pltf. for $120.00, 
interest on $60 from 10-1-26; in- 
teri'st on $f)0 from ll-l-2(). M. 21, 
p. 4MM, ai;ainst .Joseph P. Roberts. .1 00 
Deft., Joseph P. Robtu’ts tiles mo¬ 
tion for new trial to be* lu'ard 
M-S-27-10 A. .M. .M. 21. p. 4MM. 

Coiitilnted to .Mar. 15. p) .X. M. l)y 

Deft. 

('otithitu'd to .Mar. 22. 10 .\. M. by 

Deft. 

Def't's motion for a n«*w trial over¬ 
ruled and jitdsi'inent oti finding 
entered for pltf. for $120.00; in¬ 
terest on $60 from 10-26 and in¬ 
terest on $60 from 11-1-2(5. Stiper- 
sedeas bond fi.xed at $250.00 
against Joseph P. Roberts, M. 21, 
p. 4*)o. 

Judgment for pltf. by default on 
verified demand for $120.00; in¬ 
terest from 10-1-26 on $60, and 
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r 

PI 


Apr. 


May 

May 

May 

Mav 


Costs. 


't'f’s. Def’t’s. 




o-v 


50 


oil $60 from 11-1-26 and costs, 
ai>aiiist Maifdalena Pj. Gale, M. 21, 

p. 453.r . 

6. M’rit of Plrror from (’ourt of Ap¬ 
peals reecived and filed. 

A])r. 7. Def't’s supersedeas liond with Mr. 

Kronheim, surety, approved and 
filed. 

3. Order of the (/Oiirt filed. 

4. Def’fs Desii>nation of Record filed. 
4. Def't's Assignment of Mrrors filed 

(Joseph P. Roberts). 

4. Motion of Defl. to extend time to 
settle hill of e.\ce])tions to and in¬ 
clude May 31, 1027, granted. .M. 

28, p. 20. 

May 31. Bill of Exceptions in above en¬ 
titled cau.se submitted to Judge 
Aukam to he transfei-red to Part 
4, Judge O’Toole Presiding. .M. 
25), ]). 42. 

June 14. Bill of Excejitions submitted, signed 
and ordered of record nunc pro 
tunc. .M. 28, p. 71. 

June 16. Bill of Plxcej)tions filed. 

June 17, Judgment entered 1-10-27 against 
as of defendant, Magdalena E. Gale is 
1-10-27. hereby vacated and set aside. 
M. 21, p. 501. 


18 Municipal Court of the District of Coluirihia. 

United St.\tes op' America, 

Dififrirf of Columbia, .ss; 

I, Blanche Xeff, (Jerk of the Municipal (’ourt of the 
District of (’olumhia, hereby certify the foregoing pages, 
numbered from 1 to — both inclusive, to he a trup and cor- 


♦Record correcttnl by strikinj: out this judjrt. since M. K.i G. was not 
served with process nor did she appear in court. M. O’T., J. 1 7/5/27. 
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rect transcript of the record, accordin<>; to direction of coun¬ 
sel herein filed, coi)y of which is made ])art of this tran- 
.scri])t, in ('aus(‘, At Law, Xo. 141,127, wherein International 
Bank, a corpoi’atioii. is ])IaintilT. and .Mairdalena K. dale 
and Jo.sej)h P. Koherts are delVnidants, as the same that re¬ 
main upon the files and of record in said ('onrt. 

In testimony whereof, I lu'reunto subscribe my name 
and afii.x tin* seal of said ('ourt, at the ('ity of Washington, 
in said District, this oth day of -Tnly, 11)27. 

[Seal Municipal ('ourt. District of Columbia.] 

BLAXCHK XEFF, 

Clerk. 

19 In the Court of Ap|)eals of the District of Columbia. 

Xo. 4G17. 

Joseph D. Kobekts, A])pellant, 

vs. 

IxTERNATioxAi. Baxk, a Cor])oratioii. Appellee. 

Stijiiilafioit. 

It is hereby sti])ulated l)y and between the attorneys of 
record for the* i‘(‘sj»(‘ctive parties lien'to that tin* two docu¬ 
ments auiM'Xed hereto, coiisistinu' of a deed of trust, and a 
deed of trust note, and marked exhibits •‘A" and “B," re¬ 
spectively. shall 1)(‘ madi* a ])art of the transcript of record 
and shall be ])rint(‘d with the same. 

GODFREY L. MUXTEK, 

Aftanieii for Joseph P. lioberfs. 

('HAS. A. DOUGLAS, 

ED.MUXD 1). CA.MPBELL, 

DOUGLAS, OBEAK & DOUGLAS, 

Affonteifs for International Bank. 
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Exhibit “A.” 
Deed of Trust. 


This deed, matle this oOth day ot October A. D. 192J by 
and between Matidalena E. Gale, of the City of Washington, 



JOSEPH P. ROBERTS VS. INTERNATIONAL B.ANK. 


19 


District of Columbia, ])arty of the first part aiidj William F. 
Anderson and Charles E. Colvin parties of the second part: 

Whereas, said iMagdalena E. Gale justly indebted unto 
Josepli P. Rolierts in the full sum of Fifteen Hundred 
($lo0()) Dollars for which she has executed and delivered to 
said Joseph F. Roberts his one (1) certain promiissory note 
bearing even date herewith, and being in the full sum of 
Fifteen Hundred (^loOO) dollars with interest at the rate 
of seven per cent per annum, said ])rincipal and interest 
payable to the order of said Joseph P. Roberts in monthly 
installments of thirty ($J0.()()) dollars on the list day of 
each and every month, after date, until paid, eijeh install¬ 
ment when so paid, to be applied, first, to the amount of the 
interest on the amount of the ])rincipal remaining unpaid, 
and the balance thereof credited to the principail. 

And Whereas, the i)arty of the first part desires to secure 
the prompt payment of said debt, and interes^t thereon, 
when and as the same shall become due and payable and all 
costs and expenses incurred in respect thereto^ including 
reasonable counsel fees incurred or paid by the shid parties 
of the second part or substituted trustee, or by liny person 
hereby secured, on account of any litigation at Jaw or in 
etpiity which may arise in respect to this trust of the pro])- 
ertv hereinafter mentioned, and of all monev which mav be 

« • I • 

advanced as provided herein, with interest on all Isuch costs 
and advances from the date thereof. ! 

Now, Therefore, This Indenture Witnesseth,, that the 
party of the first part, in consideration of the premises, and 
of one dollar, lawful monev of the United! States of 

• i 

21 America, to them in hand paid by the parties of the 
second part, the receipt of which, before the sealing 
and delivery of the presents, is hereby acknowledged, have 
granted, and do hei’eby grant unto the parties of the second 
])art, their heirs or assigns, the following descrdied land 
and premises situate in the city of Washington, District of 
Columbia, known and distinguished as Lots t^'enty-two 
(22) and twenty-three (23) in Block twenty-si.k (26) in 
Croissant and others, trustees subdivision of knd now 
known as “East Washington Park” as per plat recorded in 
Liber County 10 folio 1 of the Records of the office of the 
surveyor of the District of Columbia, together with all the 
improvements in anywise appertaining, and all the estate. 


I 
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rii 4 ;lit, titlo, iiitcM'ost and claim, c‘i!licr at law or in 0(}nit\% 
or ()lli(‘rwis(‘ liowrvcn*, of tlu^ ))arty of tlic first ]Rirt, of, in, to, 
or ont of I Ik* said land and pi‘(nnis(»s. 

In and upon tlu‘ 1 I'ust, X(*V(‘rtli(‘l(*ss, licrcinaftiM* dc- 
(*lai‘(M]; that is to say: In n*nst to ]>(*rinit said Mau'dalmia f". 
(Jalo, Ii(*r lioirs or assiuns, to tisi‘ and occu])y tlie said de- 
scril)(*d land and premises, and tlu‘ remts, issttes, and ])rofits 
tIuM*eof to tak(‘. liav(‘, and ap])ly to and for lun- ami tlieir 
soli* nse and Ixnielit, nntd d(*lanlt Ix^ made in the ])ayment of 
said ))romissoi’y‘not!i(‘rol)y s(*ctired or any instalment of 
int(‘rest ther(‘on, when and as the same shall IxH'ome due 
and payahh*, or any prop(*r I'ost of (*xpense in and about the 
same as h(*reinafter ])rovid(‘d. 

And ni)on tli(‘ fnll payimnit of all of said note and the in- 
t(*rest thereon, and all moneys advaiU'ed or expended as 
herein ))rovi(h*d, and all otln*r pro])(*r costs, chayu'es, com¬ 
missions, half-i'ommissions and expenses, at any time be¬ 
fore till* sail* her(*inafter })rovided for, for release and re¬ 
convey the said des(‘rilx‘d ])remises unto the said Mai;‘da- 
h*na VI. (iah‘, her heirs or assiu*ns, at hiM* or tlu^ir cost. 
22 And upon this furthc*r trust, upon any default or 

failure beini:- maih* in tlu* ])aym(‘nt of said note or of 
any instalment of pritiei])al or interest thereon when and as 
the same shall be(X)m(‘ dtu^ and ])ayable, or u])on default 
beinii* made in tin* ])avment, after diuuand therefor, or anv 
moiifv advniKM-d as li<M‘(*iii |»i'()vid(‘d for, or of any ])ro))(*r 
cost, charge, connnissioii. oi’ cx))cnsc in and altont the same, 
then an»l at any time tlu-reaftci- ilie said ])arties of the sec- 
oiul ])ai’t or the trustees actinir in tlie execution of tliis trust 
sliall have tlu' ])o\vcr and it sliall lx* tlieir duty tliereaftor to 
sell, and in case* of any did'anlt of any juirchaser to resell 
the saiil described land and jiremises at juihlic auction niion 
such tmans and conditions, in such jiareels, at such time and 
place, and aft<‘r such ])revious jmhlic advertisement as the 
parties of tlu' second jiart or the trustees aetinji; in the exe¬ 
cution of this trust shall dei'm advanta,i>eous and ])ropcr; 
and to convey tin* same in fee sim])le, upon eomjdiance with 


the terms of sah‘. to and at tlu* cost of. the purchaser or pur¬ 
chasers then'of, who shall not he required to see to the ap¬ 
plication of the ]nirchase money: and of the ])roceods of 
said sale or sales: tlrstly, to pay all iiroper costs, cliar<>es, 
and expenses, including all fees and costs herein provided 
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for and all moneys advanced for taxes, insurance and as¬ 
sessments, with interest thereon as provided herein, and all 
taxes, general and special, due upon said land and premises 
at time of sale, and to retain as compensation a commission 
of five per centum on the amount of the said Sale or sales; 
secondly, to j)ay whatever may then remain unpaid of said 
note, whether the same shall be due or not, and the interest 
thereon to date of payment, it being agreed that said note 
shall upon such sale being made before the maturity of said 
note be and become immediately due and y)a|yal)le at the 
election of the holder thereof; and, lastly, to| ])ay the re¬ 
mainder of said proceeds, if any there be, to sgid — or as¬ 
signs, upon the delivery and surrender to the purhaser, his, 
her or their heirs or assigns, of possession of the premises 
so as aforesaid sold and conveyed, loss the expense, if any, 
of obtaining possession. i 

And the said-do hereby agree at ;— own cost, 

during all the time wherein any part of the matter hereby 
secured shall bo unsettled or unpaid, to keep |the said im¬ 
provements insured against loss by fire in the ftdl sum of — 
dollars, in the name and to the satisfaction of|the part- of 
the second part, or substituted trustee, in such fire insur¬ 
ance company or companies as the said part- of the second 
part may select, who shall apply whatever may be received 
therefrom to the y)ayment of the matter hereby setnired, 
whether due or not, unless the party entitled to receive shall 
waive the right to have the same so applied; and also |)ay 
all taxes and assessments, both general and ^])ecial, that 
may be assessed against, or become due on said land and 
premises during the continuance of this trust, and that 
upon any neglect or default to so insure, or to pay taxes 
and assessments, any party hereby secured ma!y have said 
improvements insured and pay said taxes and hs.sessments, 
and the expense thereof shall be a charge hereby secured 
and boar interest at the rate of six per centum| per annum 

I 

from the time of such payment. j 

And it is further agreed that if the said prop(^rty shall be 
advei-tised for sale, as herein provided, and njot sold, the 
trustee or trustees acting shall be entitled to one-half the 
commission above j)rovided, to be computed onjthe amount 
of the debt herebv secured. 
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And the said party of the lirst part covenants that she 
vill wan-ant sjiecially the land and premises hereby con¬ 
veyed. and that islie will execute such further assurances of 
said land as may be recpiisite or necessary. 

In Witness Wliereof. the said ])arty of the lirst part has 

hereunto set her hand and seal on the dav and vear first 

* • 

hereinbefore written. 

MAdDALHXA M. (lALK. [skauI 

Siixned. sealed and delivered in the presence of— 

II. X. KOBKHTS. 


23 UxiTEi) States oe A.mekica, 

J}isfncf of (’ol>nnJ/ia, ss: 

I, IIul)ert X. Kobcrts in and for the District of (’olum- 
bia. do hereby certify that .Mau'daleiia K. Dale party to a 
certain deed luxii’iny dale on the .'loth day of Oct. 1923, 
and hereto annexed, pei'sonally a])peared before me in said 
District the said .Maudalena K. dale beinj;- pei'sonally well 
known to mv as the person who e.xecuted the said Deed, and 
acknowledu'ed the sann* to be her act and deed. 

(iiveii under my hand and seal this .'lOtli day of Oct. A. D. 
1923. 

I Seal Hubert X. Boberts. Xotary Public. District 

of fh)lumbia. 1 

lll'BKirr X. KOBKHTS. 

[Kndorsed:! 2. Deed of 'Prust. Maydahma K. dale to 
William F. Anderson, dharles K. Colvin, 'Prnstees. K(‘- 
ceivecl for Kecord on tin* 1 day of Xo\'. ,\. D. l!t‘23 at 9.01 
o'clock A. ^1.. and reccu'ih’d in Kib('r Xo. .lOS.’ at lolio IS'.) 
oiU“ of the Land Kecords for the Distriei ol ('olumbi;i and 
t-xamined by *\rthnr d. Froe. Ki’cordi'r. M. M. H. C. C. 
()iruH“ of tlu‘ Kecoi'di'r of Deeds D. C. ILa'eived tor Hecord 
Xov. 1, 1923, 9.01 A. :\I. 


(Here follow diagrams marked pages 24 and 25.) 
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$1500^.00.- Waihiogton, D. Cm . .Oct. 50^ ..1925 • •• 

forDaltte’Rcce1ve^ .:. l_ _ -..profi»<-top»y 

to tbe order of. . Joociih F« Jboberttf ... . . ..I. —the wm of 

?XXjfc«oa.iamdxed .(^1500.00) - r.- !.-. DOLLARS, 

moth intereft oBtil paid at d»e rate of . 7 per centum per annum. 

Said principal and interett payable in monthly inttalimenN of . .. . 

Thirty (^30«00) - - - • I DOLLARS (with 

d>ejp^ilej|e Urper paymenti in any amount), on the. 

day of each and erery month after dale, until paid; each installment when io paid to be apphVd. 

£rst. to the*payment of the interest on the amount of principal remaining unpaid, and the balance 

! . • 

thereof credited to the principal. 


.1925 


to tbe order of. 


. promise to pay 
_the sum of 

DOLLARS. 


Tkt. t. «• CMtiTj tiMt b 
tlM ■••• a«MrCM la a D«aa «# TnMl la ^ 
tW TrMtM* BMDad >» ■■■, •m4 hiartat 
mwmm 4m!f li.f.akk. SaM Daai af TraM 
mm4 aala haatag kaaa aaacaaad la mf 
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No. 4617 i I , 

J’OjSepti t', Roberts, i 

Appeli8jQt,j 

I 

Interactional Bcnk, A ccirpor^tion 
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JOSEPH P. POBEPiTS VS. IXTEBNATIOXAL B.ixK. 2o 

26 [Endorsed:] No. 4617. Joseph P. Eoberts vs. In¬ 
ternational Bank, a Corporation. Addition to Eec- 
ord per Stipulation of Connsel. Court of Appeals, District 
of Columbia. Filed Aug. 2,1927. Henry W. Ilpdges, clerk. 

Endorsed on cover: District of Columlnti Municipal 
Court. Xo. 4617. Jose})li P. Eoberts, i)laintilT jin error, vs. 
International Hank, a ('orporatioii. Court of ApP^**^^^? 
trict of Columbia. Filed .lul. 5, 1927. Henry jiv. HodgeS; 
clerk. I 
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